
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

County Excavation

for Redeterminat ion of a

of a Determinat ion or a

Sales & Use Tax

under Art ic le 28 & 29 of

for the Period 9/1/69 -

the Petit ion

,  I n c .

Deficiency or a Revision

Refund of

the Tax Law

8 / 3 ] - / 7 2 .

AIT'IDAVIT OF MAIIING

o f

o f

C o .

State of New York

County of Albany

Jay Vrredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

14th day of March, 1980, he served the within not ice of Determinat ion by mai l
upon County Excavat ion Co.,  Inc.,  the pet i t ioner i -n the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

County Excavat ion Co. ,  Inc.
271  Wo l f  Rd .
Latham, NY l_2110

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that Lhe said the pet i t ioner

and that  the address set  for th on said wrapper known addres

pet i t ioner.

Sworn to before me th is

14 th  day  o f  March ,  1980 .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is

is the last

herein

of the



STATE OF NELI YORK
STATE TAX COMMISSION

In the Matter

County Excavation

for Redeterminat ion of a

of a Determinat ion or a

Sales & Use Tax

under Art ic le 28 & 29 of

f9g the Period 9/I /69 -

the Pet i t ion

,  I n c .

Deficiency or a Revision

Refund of

the Tax law

8 /  3 1 / 7 2 .

AFFIDAVIT OF MAILING

o f

o f

C o .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of March, 1980, he served the within not ice of Determinat ion by mai l

upon John M. Cholakis the representative of the petitioner in the within

proceeding, by enclosing a true copy : thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. John M. Cholakis
Tabner,  Carlson, Daffner & Farrel l
90  Sta te  S t .
Albany, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representative

Sworn Lo before me th is

14th day of  March,  1980.

the pet i t ione



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 14 ,  1980

County  Excavat ion  Co. ,  Inc .
271 Wot f  Rd.
latham, NY 12110

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adurinistrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COUMISSION

Pet i t ioner '  s  Representat ive
John M. Cholak is
Tabner,  Car lson,  Daf fner  & Farre l l
90  S ta te  S t .
Albany, NY
Taxing Bureau'  s  Representat ive



STATE OF NEId YORK

STATE TAX COUMISSION

In the Matter of the Application

o f

coItNTY EXCAVATION COMPANY, INC.

for Revision of a Determinat ion or
for Refund of Sales and Use Taxes under
ArLicles 28 and 29 of the Tax Law for
the Period September l ,  1969 through
A u g u s t  3 1 ,  t 9 7 2 .

DETERMINATION

Appricant,  county Excavat ion company, rnc.,  27),  r toLf Road, Latham, New

York 12110, f i led an appl icat ion for revision of a determinat ion or for a

refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the

period september 1, 1969 through Augusr 31, tgTz (Fi le No. 0t444).

A formal hearing was held before Louis M. Klein, Hearing Off icer,  at  the

off ices of the State Tax Commission, Bui lding l /9,  State Campus, Albany, New

York ,  on  February  18 ,1 '977 a t  1 :30  P.M.  and was cont inued on  March  8 ,  1977 a t

1 :15  P.M.  Appr ican t  appeared by  Tabner ,  car lson ,  Daf fner  &  Far rer r ,  Esqs .

(John M.  Cho lak is ,  Esq. ,  o f  counse l ) .  The Sa les  Tax  Bureau appeared by  Peter

Cro t ty ,  Esq.  (Mar i l yn  Ka l tenborn ,  Esq.  ,  o f  counse l ) .

ISSUES

I. hlhether receipts from the sale of tangible personal property to

appl icant '  a contractor,  for use in improving real property of an organizat ion

described in sect ion 1116(a) of the Tax Law are subject to sales or use tax

under Art ic les 28 and 29 of the Tax Law.

II .  Whether the Not ice of Determinat ion and Demand for Pavment of Sales

and Use Taxes Due issued by the Sales Tax Bureau properly asserts sales or use

tax due from appl icant.
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FINDINGS OF FACT

1. On October 3, 1973, as the result  of  an audit ,  the Sales Tax Bureau

issued a Not ice of Determinat ion and Demand for Payment of Sa1es and Use Taxes

Due to county Excavat ing company, rnc. for tax due of $66r22g.70, plus penarty

a n d  i n t e r e s t  o f  5 7 6 , 9 3 2 . 2 9 ,  f o r  a  t o t a l  o f  $ 8 3 , 7 6 0 . 9 9 .

2. Appl icant is a contractor that instal ls water pipes, storm sewers and

sanitary sewers. Of this work, 90 percent is performed for municipal i t ies

wh ich  are  organ iza t ions  descr ibed in  sec t ion  1116(a)  o f  the  Tax  Law.

3. On audit ,  the auditor determined that ten contracts entered into by

appl icant dur ing the period September 1r 1970 through August 31, L972 were

lump-sum conLracts and that appl icant was l iable for use tax on mater ials used

in the performance of said contracts.

4. Appl icant has offered four contracts as examples of contracts appl icant

has entered into with municipal i t ies. The compensat ion to appl icant under

these contracts was based on unit  pr ices for work done, e.g. r tXYZtr dol lars per

foot of  t tXJztt  pipe instal led. The total  compensat ion which appl icant received

was predicated on the actual number of uni ts instal led.

5. The Sales Tax Bureau concedes that three of the submitted contracts

were t ime-and-mater ial  contracts,  pursuant to which the municipal i t ies involved

received t i t le to the mater ials before they became a part  of  real  property.

CONCI.USIONS OF LAhI

A.  That .  the  th ree  cont rac ts  (Exh ib i ts  'A ' ,  'B '  and 'C ' )  wh ich  the  Sa les

Tax Bureau conceded were t ime-and-mater ial  contracts,  qual i fy for the exemption

prov ided by  sec t ion  1115(a) ( f5 )  o f  the  Tax  Law.

B. That applicant failed to provide credible evidence that the remaining

contracts were not lump-sum contracts.  As determined by the Sales Tax Bureau,

the contracts are lurnp-sum contracts and do not qual i fy for the exemption



-3 -

af forded by sect ion 1115(a)(15)  of  rhe Tax Law.

C. That  appl icant  has fa i led to show that  the determinat ion was excessive.

D.  That  the Audi t  Div is ion is  d i rected to determine the amount  of  purchases

which were made in the per formance of  the contracts admit ted in to ev idence as

Exh ib i t s  'A ' ,  'B '  and  tC ' ,  and  to  ad jus t  acco rd ing l y  t he  No t i ce  o f  De te rm ina t i on

and Demand for  Payment  of  Sales and Use Taxes Due.

E .  Tha t ,  excep t  as  p rov ided  i n  Conc lus ion  o f  Law ' rD" ,  t he  app l i ca t i on  o f

County Excavat ion Company,  Inc.  is  denied and the Not ice of  Determinat ion and

Demand for  Payrnent  of  Sales and Use Taxes Due is  otherwise susta ined.

DATED: A1bany, New york STATE TAX COMMISSION

MAR 1 4 1980

COMMISSIONER

SSIONER


